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STATEMENT OF THE CASE 
Nature of the Case 
Edward Dean Olson appeals from the district court's order summarily 
dismissing his petition for post-conviction relief. 
Statement of Facts and Course of Proceedings 
The district court summarized the undisputed facts and procedural history 
of this case as follows: 
This matter began with the conviction and sentencing of [Olson] on 
December 17, 2008 in Case No. CR-FE-2008-14822 for 
Possession of Methamphetamine and Forgery.[1J [R., pp.102, 111.] 
After sentencing, [Olson] was incarcerated at the Idaho State 
Correctional Institution ("ISCI"). [R., pp.101-02.] On December 30, 
2008, Craig Steveley, counsel for [Olson] ("counsel"), timely filed a 
Rule 35 request for leniency in which [Olson] reserved the right to 
supplement with additional information. [R., pp.102, 111.] 
In early January 2009, a riot occurred at ISCI. [R., pp.102-
03.] [Olson] alleges that, during the riot, he dissuaded several 
other inmates from participating in the riot and aided or assisted 
another prisoner by either saving his life or preventing that prisoner 
from being harmed further. [R., pp.102-03, 106-08.] [Olson] was 
shortly thereafter transferred to Idaho Correctional Institution-
Orofino ("ICIO"). [R., p.103.] [Olson] further alleges that between 
the events of the riot and the January 27, 2009 hearing on his Rule 
35 request, he tried to apprise counsel of his actions during the riot 
at ISCI but that counsel failed to communicate with him. [R., pp.12-
13.] Before and at the January 27, 2009 hearing on [Olson's] Rule 
35 request, counsel did not present any information to the Court 
concerning [Olson's] actions during the riot. [R., pp.13, 102-03.] 
On January 27, 2009, the Court issued its written decision 
denying [Olson's] Rule 35 request. [R., pp.102, 111.] In particular, 
1 The district court imposed a unified sentence of seven years, with one year 
fixed, upon Olson's methamphetamine possession conviction, and a consecutive 
unified sentence of 14 years, with seven years fixed, upon his forgery conviction. 
(R., pp.102, 111; State v. Olson, Docket No. 36087, 2009 Unpublished Opinion 
No. 545, p.1 (Idaho App., July 23, 2009).) 
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the Court based its denial of relief principally upon [Olson's] lengthy 
history of felony convictions for theft and drug offenses, his 
continued use of controlled substances, and the Court's obligation 
to protect society from the risk of further offenses. 
On January 27, 2009, [Olson] appealed the Court's 
imposition of sentence, which was affirmed by the [Idaho Court of 
Appeals] in an unpublished opinion on July 23, 2009. [R., pp.102, 
111; State v. Olson, Docket No. 36087, 2009 Unpublished Opinion 
No. 545 (Idaho App., July 23, 2009).] On March 16, 2009, [Olson] 
filed his original Petition for Post-Conviction Relief in this action. 
[R., pp.6-18.] On October 28, 2011, [Olson (through appointed 
counsel)] filed an Amended Petition for Post-Conviction Relief in 
which he solely allege[d] ineffective assistance of counsel for 
failure to communicate with [Olson] before January 27, 2009 
concerning [Olson's] actions during the riot and for failure to 
present information of [Olson's] actions during the riot to the court 
at hearing. [R., pp.101-109.] On January 12, 2012, the State 
moved for summary dismissal of the Amended Petition for Post-
Conviction Relief. [R., pp.114-15.] The Court heard oral argument 
in this matter on February 15, 2012 and announced in open court 
that the Court was going to enter a dismissal of the Petitioner's 
Claim. [See generally Tr.] 
(R., pp.125-26 (record and transcript citations added).) The court entered a 
written decision granting the state's motion for summary dismissal on March 2, 
2012. (R., pp.125-30.) It thereafter entered a final order of dismissal (R., 
pp.132-35), from which Olson timely appealed (R., pp.136-39). 
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ISSUE 
Olson states the issue on appeal as: 
Did the district court err in failing to conduct an evidentiary hearing 
on Olson's claim for relief? 
(Appellant's brief, p.5.) 
The state rephrases the issue as: 




Olson Has Failed To Show Error In The Summary Dismissal Of His Post-
Conviction Petition 
A. Introduction 
Olson challenges the summary dismissal of his amended post-conviction 
petition, contending the district court erred by not conducting an evidentiary 
hearing on his claim that trial counsel was ineffective in his handling of Olson's 
Rule 35 motion. (Appellant's brief, pp.5-7.) Olson's appellate challenge fails. 
The district court correctly applied the law to the facts before it in concluding that 
Olson failed to raise a genuine issue of material fact entitling him to an 
evidentiary hearing on his ineffective assistance of counsel claim. 
B. Standard Of Review 
"On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, this Court will determine whether a genuine issue of material 
fact exists based on the pleadings, depositions and admissions together with any 
affidavits on file." Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 
(2007) (citing Gilpin-Grubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)). 
C. The District Court Correctly Dismissed Olson's Ineffective Assistance Of 
Counsel Claim Because Olson Failed To Allege Facts That, If True, 
Would Entitle Him To Relief On That Claim 
A petition for post-conviction relief initiates a new and independent civil 
proceeding and the petitioner bears the burden of establishing, by a 
preponderance of the evidence, that he is entitled to relief. Workman v. State, 
144 Idaho 518, 522, 164 P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho 
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676, 678, 662 P.2d 548, 550 (1983). However, a petition for post-conviction 
relief differs from a complaint in an ordinary civil action. A petition must contain 
more than "a short and plain statement of the claim" that would suffice for a 
complaint. Workman, 144 Idaho at 522, 164 P.3d at 522 (referencing I.R.C.P. 
8). The petitioner must submit verified facts within his personal knowledge and 
produce admissible evidence to support his allegations. lit, (citing I.C. § 19-
4903). Furthermore, the factual showing in a post-conviction relief application 
must be in the form of evidence that would be admissible at an evidentiary 
hearing. Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (1982); 
Cowger v. State, 132 Idaho 681, 684, 978 P.2d 241, 244 (Ct. App. 1999). 
Idaho Code § 19-4906 authorizes summary dismissal of an application for 
post-conviction relief in response to a party's motion or on the court's own 
initiative. "To withstand summary dismissal, a post-conviction applicant must 
present evidence establishing a prima facie case as to each element of the 
claims upon which the applicant bears the burden of proof." State v. Lovelace, 
140 Idaho 53, 72, 90 P.3d 278, 297 (2003) (citing Pratt v. State, 134 Idaho 581, 
583, 6 P.3d 831, 833 (2000)). Thus, a claim for post-conviction relief is subject 
to summary dismissal pursuant to I.C. § 19-4906 "if the applicant's evidence 
raises no genuine issue of material fact" as to each element of petitioner's 
claims. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), 
(c)); Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court must accept a 
petitioner's unrebutted allegations as true, the court is not required to accept 
either the applicant's mere conclusory allegations, unsupported by admissible 
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evidence, or the applicant's conclusions of law. Workman, 144 Idaho at 522, 
164 P.3d at 802 (citing Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112 
(2001 )). If the alleged facts, even if true, would not entitle the petitioner to relief, 
the trial court is not required to conduct an evidentiary hearing prior to dismissing 
the petition. ~ (citing Stuart v. State, 118 Idaho 865,869,801 P.2d 1216, 1220 
(1990)). 
Olson's amended petition alleged that trial counsel was ineffective for 
"fail[ing] to effectively represent [Olson] in the filing of Rule 35 Motion for 
Reduction of Sentence with supporting mitigating evidence that should have 
been considered by the court." (R., p.103.) To overcome summary dismissal of 
this claim, Olson was required to demonstrate that "(1) a material issue of fact 
exist[ed] as to whether counsel's performance was deficient, and (2) a material 
issue of fact exist[ed] as to whether the deficiency prejudiced [Olson's] case." 
Baldwin v. State, 145 Idaho 148, 153-54, 177 P.3d 362, 367-68 (2008) (internal 
citations omitted); see also Strickland v. Washington, 466 U.S. 668, 687-88 
(1984) (a petitioner alleging ineffective assistance of counsel must show both 
deficient performance and resulting prejudice). To establish deficient 
performance, the burden was on Olson to show that his attorney's conduct fell 
below an objective standard of reasonableness. Aragon v. State, 114 Idaho 758, 
760,760 P.2d 1174, 1176 (1998). To establish prejudice, Olson was required to 
show that, but for counsel's errors, the outcome of the proceeding would have 
been different - i.e., the district court would have granted his Rule 35 motion. 
Cowger v. State, 132 Idaho 681, 685-86, 978 P.2d 241, 245-46 (Ct. App. 1999). 
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Applying the foregoing principles to the record before it, the district court 
concluded that Olson failed to establish a genuine issue of material fact entitling 
him to an evidentiary hearing on his claim that trial counsel was ineffective in his 
handling of Olson's Rule 35 motion. (R., pp.127-29.) Specifically, the court 
concluded that, even assuming counsel was deficient for not supporting Olson's 
Rule 35 motion with information about Olson's actions during the prison riot, 
such deficiency did not prejudice Olson because the court, in its discretion, 
would not have granted Olson's request for leniency even had the information 
been presented. (R., pp.128-29.) The court explained: 
[Olson] argues that his attorney's assistance was ineffective 
when (1) his counsel submitted a blank Rule 35 request for 
leniency; (2) subsequent to that motion but before hearing on the 
motion, [Olson] took heroic actions during a riot at the penitentiary 
that prevented further rioting and that aided or assisted another 
prisoner by either saving his life or avoiding that prisoner being 
harmed further; (3) counsel failed to communicate with [Olson] 
concerning his actions during the riot; (4) counsel failed to provide 
information concerning [Olson's] actions during the riot to the Court 
on or before the January 27, 2009 hearing; and (5) such 
information would have been mitigating evidence the Court should 
have considered in deciding whether to grant or deny [Olson's] 
Rule 35 request. 
Even assuming, for the sake of argument, that counsel 
should have submitted that information to the Court, and even 
assuming that the information from [Olson] is true and correct, 
[Olson] must still produce sufficient evidence to create a genuine 
issue of material of [sic] fact that he was prejudiced by counsel's 
deficiency. [Citation omitted.] To do that, [Olson] must show some 
evidence that gives rise to a reasonable probability that the 
outcome of the Rule 35 proceeding would have been changed. 
[Citation omitted.] 
In this case, this Court would not have granted Rule 35 relief 
based upon the evidence that [Olson] had hoped to present to the 
Court. In reviewing the Court's written Rule 35 decision, the 
Court's primary emphasis involving Mr. [Olson's] case was the 
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protection of society. Mr. [Olson] had been involved in repeated 
theft offense cases and in repeated drug usage over the course of 
decades. The Court would have simply viewed this post-
sentencing evidence as evidence that should be presented to a 
parole board. The Court would not have granted or modified 
[Olson's] sentence in any way, shape, or form if this evidence had 
been forthcoming. For these reasons, [Olson] has not provided 
any evidence that would meet the second prong of the test required 
by Strickland and its Idaho progeny. 
(R., pp.128-29.) The district court's conclusion that it would not have granted 
Rule 35 relief even if counsel had supplemented Olson's Rule 35 motion with 
information regarding Olson's actions during the prison riot is dispositive of 
Olson's ineffective assistance of counsel claim. Having failed to allege facts 
that, if true, would have resulted in Rule 35 relief, Olson failed to make even a 
prima facie showing that he was prejudiced by counsel's alleged deficiencies in 
pursuing the Rule 35 motion. See Cowger, 132 Idaho at 686, 978 P.2d at 246 
(trial counsel's failure to file Rule 35 motion did not prejudice petitioner where 
information that would have supported such motion would not have resulted in a 
reduced sentence). 
On appeal, Oslon does not dispute the district court's factual findings 
regarding either his criminal history or the reasons the court would have declined 
to grant Rule 35 relief even had it known about Olson's positive actions during 
the prison riot. Instead, he argues in wholly conclusory fashion that the district 
court erred in not affording him an evidentiary hearing because, he contends, 
"the court did not properly consider whether or not [Olson's] information met the 
criteria for reduction of sentence under Rule 35 analysis." (Appellant's brief, 
p.7.) It is unclear to what "criteria" Olson is referring, as he does not actually 
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identify any specific error in the district court's analysis. Assuming Olson is 
referring generally to the sentencing factors a trial court must consider when 
faced with a Rule 35 motion for leniency that is supported by new information, 
Olson's claim that the court "did not properly consider" such criteria is belied by 
the record. 
In presenting a Rule 35 motion, a defendant must show that his or her 
sentence is excessive in light of new or additional information subsequently 
provided to the district court in support of the motion. State v. Huffman, 144 
Idaho 201, 203, 159 P.3d 838, 840 (2007). A court's decision whether to reduce 
a sentence is discretionary, subject to the well-established standards governing 
whether a sentence is excessive. State v. Forde, 113 Idaho 21, 22, 740 P.2d 63, 
64 (Ct. App. 1987); State v. Lopez, 106 Idaho 447, 449-51, 680 P.2d 869, 871-
73 (Ct. App. 1984). Those standards require consideration of the objectives of 
criminal punishment, which include: "(1) protection of society; (2) deterrence of 
the individual and the public generally; (3) the possibility of rehabilitation; and (4) 
punishment or retribution for wrong doing." State v. Wolfe, 99 Idaho 382, 384, 
582, P.2d 728, 730 (1978). 
Contrary to Olson's claim on appeal, a review of the record in this case 
shows the district court applied the correct legal standards in determining 
whether the information Olson submitted in support of his post-conviction petition 
would have entitled him to a reduction of sentence pursuant to Rule 35. The 
court considered Olson's positive conduct during the prison riot but determined 
such conduct did not outweigh the nature of Olson's crimes and his history of 
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repeated theft offenses and drug use that led the court to impose the sentences 
in the first place. (R., pp.128-29.) The court also specifically found that the 
sentence imposed was necessary to protect society from Olson's propensity to 
commit thefts and drug crimes. (R., p.129.) Finally, the court determined that, 
while the new information was certainly relevant to the parole board's 
determination of Olson's performance in prison, it was not so mitigating as to 
warrant a modification "in any way, shape, or form" of the sentence the court 
imposed to protect society. (R., p.129.) Having failed to show that the court 
applied an incorrect legal standard, and having otherwise failed to show that he 
was prejudiced by the failure of trial counsel to submit information that would not 
have resulted in a reduction of his sentence, Olson has failed to show error in 
the summary dismissal of his ineffective assistance of counsel claim. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order summarily dismissing Olson's petition for post-conviction relief. 
DATED this 2yth day of February, 2013. 
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